training  to   individuals  who may  apply   for  jobs  as
miners.     Such   training may meet   the   requirements   of
the   standards   promulgated by  the  Secretary,   and,
assuming   that   such   training  is  of  sufficient  quality,
the  operator  should  not  be   required  to  duplicate  State-
provided  training.

In  the  above  circumstances   there   is   a Congressional   intent  to  relieve
the  operator   from  the   liability of providing  duplicate  training   for  a job
applicant.     Emery  has   not   cited   any portion of  the   legislative history  that
would  cause me  to  conclude  that   there  are  other circumstances where Con-
gress   intended   to  shift   the  burden  from the mine operator.

The  doctrine  expressed   in Consolidated  Coal Company,   (David Paaula),
siipjna does  not   purport   to   set   the outside  perimeters  of  protected  activity.
In  this  case  complainants were  "applicants  for employment."    Further,   the
protected  activity here   is   a statutory right   to  training provided   for  in
the  Act.     Emery   accordingly discriminated  against  complainants by .requiring
them to  secure  on  their  time  and  at   their  expense  such  training.

The  Secretary's  regulations,   Title 30 Code of Federal Regulations,
Part  48,   relating  to   the  training  and  retraining of miners,  does  not
address   the  issues   raised   in  this  case.

EMERY'S  CONTENTIONS

Emery  argues   that   it  may  impose   legitmate pre-employment

qualifications,   further  that   such   a policy  is  consistent  with   the Act,   and
that   there would be  no practical benefit   in  requiring Emery  to pay  for   all
40 hours   of  training  since   it  may well  continue  its   present  personnel
policy  that   is   the  subject  of  this   litigation,

Emery's   initial   argument  has   already been discussed.     To briefly
restate   the holding:     Emery's  pre-employment  qualification  fails  since   it
is   in conflict  with   the  statutory  provisions  of  the Act,

Emery's   second   argument   is   that   its  policy  is  consistent with  the  Act
because   the  complainants  were  not   "miners."    Emery  relies  on Section. 115(b)
of  the Act.     With  particular  emphasis Emery  cites   the pay requirement
section  as   follows:

Any health   and   safety  training  provided  under  subsection  (a)
shall  be  provided  during  normal  working hours.     Miners  shall
be  paid   at   their  normal   rate  of compensation while  they  take
such   training)   and  new miners   shall  be  paid  at   their  starting
wage  rate when  they take  the  new miner  training.     If  such
training   shall  be  given   at   a  location  other  than the  normal
place  of  work,  miners   shall  also be  compensated   for  the
additional  cost   they may  incur   in  attending  such  training
sessions.   (Emphasis   added).
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